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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss oceur in transit from a factory to a warehouse q:r to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any-country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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(a)
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournmen"t
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) @mw.ﬁnww@@ﬁmwﬁ?ﬁamﬁ%ﬁwgm),$qﬁm$mﬁﬁ
e AT (Demand) Td - €3 (Penalty) BT 10% Gd STAT HAT WA ¥ | wreifn, 3w q@ ST 10 IS
TOT 7 |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
enalty alone is in dispute.” .
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ORDER-IN-APPEAL

M/s. Murlidhar Horticulture Pvt. Ltd., Plot No.322, - Sector=1-C,
Gandhinagar-382001 (hereinafter referred to as “appellant”) has filed the present
appeal  against the Order-in-Original No.11/D/GNR-DK/20-21 dated 11.05.2020
(hereinafter referred to as “impugned order”) passed by the Deputy Commissioner of
CGST, Preventive Section, Gandhinagar Commissionerate (hereinafter referred to as

“adjudicating authority”).

2(i). The facts of the case, in brief, are that during scrutiny of
records/documents of the appellant pertaining to the period October-2010 to February-
2016, it was observed by the departmental officers that they had provided various
services viz. maintenance and developing of garden, trees, pots and cutting and
sampling of plants to M/s. Reliance Industries Ltd. as per work order and received
value of Rs.10,22,86,351/-. As it appeared that up to the period 30.06.2012, the said
activities falls under the taxable service category of “Management, Maintenance or
Repair Service” and from 01.07.2012, it is taxable under Section 65B(44) of the
Finance Act, 1994, a Show Cause Notice (hereinafter referred to as “SCN”) dated
13.04.2016 for recovery of service tax amounting to Rs.1,18,83,938/- with interest and

for imposition of penalty was issued to the appellant.

2(H). The said SCN was decided by the Additional Commissioner of Central
Excise, Ahmedabad-III vide Order-in-Original No. AHM-STX-003-ADC-AJ S-001-17-
18 dated 25.04.2017 wherein, he confirmed the demand of Rs.74,17,793/- for the
period of 01.07.2012 to 28.02.2016 with interest and imposed penalties under Section
78, 77(1)(a) and 77(2) of the Finance Act, 1994 and dropped demand of
Rs.44,66,145/- for therperiod 0f 01.10.2010 to 30.06.2012.

2(iii). Being aggrieved with the said Order-in-Original, appeals were filed

(a) by the appellant against the demand, interest & penalty so confirmed and

(b) by the Department against the dropping of demand,

~ before the then Commissioner(Appeals), Central Excise, Ahmedabad-III who vide the
Order-in-Appeal No. AHM-EXCUS-003-APP-0131-132-17-18 dated 26.09.2017
allowed the appeal filed by the appellant and rejected the appeal filed by the
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2(iv). The Department preferred an appeal against the said Order-in-Appeal
before the Customs, Excise & Service Tax Appellate Tribunal, Ahmedabad
(hereinafter referred to as “CESTAT™).

2(v). In the meanwhile the Department issued another SCN dated 07.08.2018
in terms of Section 73(1A) of the Finance Act, 1994 for the period March-2016 to
June-2017, demanding service tax amount of Rs.17,77,192/- under Section 73(1)
alongwith interest under Section 75 of the said Act. Penalties under Section 76, 77(1)
and 77(2) of the Finance Act, 1994 were also proposed to be imposed upon the
appellant under the said SCN.

2(vi). The CESTAT vide Final Order No.A/10582/2019 dated 25.03.2019 in
Appeal No. ST/10330/2018-DB, dismissed the appeal filed by the Department (as
mentioned under para-2(iv) above) and upheld the said Order-in-Appeal of the

Commissioner(Appeals).

2(vii). The order of the CESTAT was challenged by the Department vide Civil
Appeal No0.008122-2019 before the Hon’ble Supreme Court of India, who vide its
Order dated 14.10.2019 dismissed the appeal in view of Instruction dated 22.08.2019
of the Director(Review) of CBIC, New Delhi due to low tax effect but kept open the

question of law.

2(viii). The adjudicating authority vide the impugned order dated 11.05.2020
confirmed the demand alongwith interest and also imposed penalties as proposed in

the SCN dated 07.08.2018.

3 Personal hearing in the matter was held on 26.11.2020. Shri Gunjan
Shah and Shri Kiran Tahelani, both Chartered Accountants, appeared for the appellant.
They reiterated the submissions made in appeal memorandum and further stated that
this is a periodical demand and the SCN for earlier period was decided by

Commissioner(Appeals) in their favour.

4(1). I have carefully gone through the facts of the cases, the
records/documents available in the matter and the submissions made by the appellant
in the appeal memorandum as well as at the time of personal hearing. It is observed

that the issue to be decided in this case is whether the activities undertaken by the

appellant for M/s. Reliance Industries Ltd. is liable to be taxed as Service under

Section 65B(44) of the Finance Act, 1994 or otherwise. The SCN issued is periodical
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4(ii). It is observed that the appellant was providing various services to M/s.
Reliance Industries Ltd. relating to maintenance of garden as per work order and
receiving consideration. The Department seeks to tax this consideration under
‘service’ defined under Section 65B(44) of the Finance Act, 1994. It is further
-observed that the demand pertaining to the period 01.10.2010 to 28.02.2016, in case of
the said appellant, was set aside by this authority vide its Order-in-Appeal No. AHM-
EXCUS-003-APP-0131-132-17-18 dated 26.09.2017 by way of allowing the appeal of
the appellant and by rejecting the appeal of the Department. Against such rejection, the
Department filed an Appeal against the said Order-in-Appeal before Hon’ble
CESTAT, Ahmedabad, who upheld the Order-in-Appeal and rejected the appeal filed
by the Department. The matter was carried further by the Department by filing appeal
before the Hon’ble Supreme Court against the said order of Hon’ble CESTAT,
Ahmedabad which was dismissed and therefore the order passed by

Commissioner(Appeals) attained finality.

4(iii). It is further noticed that the adjudicating authority has passed the
impugned order on 11.05.2020 i.e. after the order of the Hon’ble Supreme Court dated
14.10.2019 dismissing the appeal of the Department. Though the Hon’ble Supreme
Court while dismissing the appeal of Department kept open the question of law, but
this, in no way, gives liberty to the adjudicating authority to pass an order (where
appeal can not be filed due to monetary limit) contrary to an order of the higher
Appellate Authority which has attained finality. It is judicial discipline that an order,
issued by the higher appellate forum, is binding to the lower authority. I find that the
violation of principle of judicial discipline on part of the Respondent has been made as
ground of appeeﬂ by the appellant in appeal memorandum. | find that the adjudicating
authority should have followed the decision of higher Appellate Authority in the case,
which was final in case of the appellant for earlier period. No change in legal position
is forthcoming from the impugned order. In view of this, the demand for the
subsequent period, i.e. March-2016 to June-2017, confirmed under the impugned order
does not sustain. The reliance is placed upon the case law of M/s. Lubi Industries ELER
reported at 2017(52)STR 95(Guj) wherein it is held as under :

“6.  In our opinion, the Assistant Commissioner committed a serious error in
ignoring the binding judgement of Superior Court that too in case of the same
assessee. The principle of precedence and Judicial comity are well established
in our legal system, which would bind an authority or the court by the decisions
of the Corordinate Benches or of Superior Courts. Time and again, this Court
has held that the departmental authorities would be bound by the judicial
pronouncements of the statutory Tribunals, Even if the decision of the Tribunal
in the present case was not carried Jurther in appeal on account of low tax
ect, it was not open for the adjudicating authority to ignore the ratio of such
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=8 In view of above discussion, I set aside the impugned order and allow

the appeal filed by the appellant. Appeal of the appellant stands disposed of

_%/WM’

(AKhilesh Kumar) ~°>""
Commissioner (Appeals)

accordingly.

Date = 02.2021.

Attested

(Jitendra Dave)

Superintendent (Appeal)
CGST, Ahmedabad.

BY R.P.A.D. / SPEED POST TO :
M/s. Murlidhar Horticulture Pvt. Ltd.,
Plot No.322, Sector-1-C,
Gandhinagar-382001.

Copy to :-
The Principal Chief Commissioner, CGST & Central Excise, Ahmedabad Zone.

The Principal Commissioner/Commissioner, CGST & Central Excise, Gandhinagar Comm rate.
The Addl./Jt. Commissioner, (Systems), CGST & Cen. Excise, Gandhinagar Comm’rate.

The Dy./Asstt. Commissioner, CGST & Cen. Excise, Gandhinagar Divn, Gandhinagar Comm’rate.
The Dy. Commissioner, Preventive Section, CGST & Cen. Excise, Gandhinagar Comm’rate.
Guard File.
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